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AGENDA

• Legal privileges that may protect documents and communications 
from disclosure:

§ Attorney-Client Privilege
§ Work Product Privilege

• General considerations and practice tips to protect communications 
and documents from disclosure.



DISCLAIMER

The information contained in this presentation is intended to inform you
generally about legal privileges and associated considerations, and NOT
to provide you with legal advice. The information contained in this
presentation should not be utilized as a substitute for professional
services and counsel in specific situations.



“ASSUME EVERYTHING IS DISCOVERABLE”

What does this mean?



ATTORNEY-CLIENT PRIVILEGE

Protects communications between clients and their lawyers under certain 
circumstances:

• The privilege can protect communications between clients and their lawyers 
in a confidential setting, if the communications relate to legal advice and do 
not further a crime or fraud, as long as the privilege has not been waived.

The vast majority of courts hold that this protection prevents third parties from 
discovering the communications, even if they have substantial need or society would 
arguably benefit from disclosure. 
Clients, lawyers, and their agents cannot create a privilege protection that the law 
does not recognize. Belief that the privilege applies does not mean that it applies!



ATTORNEY-CLIENT PRIVILEGE

Description of the privilege by the NH Supreme Court (1966)
The general principles of the attorney-client privilege have been stated to be as 

follows: 
Where legal advice of any kind is sought from a professional legal adviser in his 
capacity as such, the communications relating to that purpose, made in 
confidence by the client, are at his instance permanently protected from 
disclosure by himself or by the legal adviser unless the protection is waived by 
the client or his legal representatives. 
- Riddle Spring Realty Co. v. State, 107 N.H. 271, 273 (1966).



ARE COMMUNICATIONS WITH AGENTS 
PRIVILEGED?

It depends. 
Generally, communications intended to assist counsel to provide legal advice 
are protected.
• Valley Forge Ins. V. Hartford Iron & Metal, Inc.: Northern District of 
Indiana ruled that the attorney-client privilege doesn’t protect a lawyer’s 
emails to environmental contractors when the communications concern 
remediation as opposed to litigation.



VALLEY FORGE INS. V. HARTFORD IRON & 
METAL, INC.

Following an in camera review of 185 emails, the court concluded that 
the evidence reflects that “….Hartford Iron retained … 
environmental contractors for the primary purpose of providing 
environmental consulting advice and service to Hartford Iron in 
designing and constructing a new stormwater management 
system, not because Hartford Iron’s counsel needed them to 
“translate” information into a useable form so that counsel could 
render legal advice.”



PRIVILEGE PROTECTION FOR CLIENT’S OR 
ATTORNEY’S AGENT

Consider, who is the agent assisting? The client or the lawyer? Does it matter? (Hint, the 
answer is yes!)

Consider, who retains the consultant? The client or the lawyer? Does it matter? (see above)

Is the agent assisting the lawyer in providing legal advice? If so, how? Why is the agent’s 
assistance needed? Who is directing the agent’s actions and work? The lawyer or the client?

Is the lawyer actually relying on the consultant’s work in rendering legal advice?
Is there an active or anticipated lawsuit relating to the agents’ work?  



WAIVER OF PRIVILEGE - GENERALLY

Even if a lawyer, client, or consultant takes all necessary steps to assure 
communications are privileged, they can lose the privilege by waiving it:

• Inadvertent disclosure to third party, e.g. copying third party on email;
• Communications in presence of third party, e.g. Zoom call in presence of third 
party; discussing issues at site visit.



THE WORK PRODUCT PROTECTION
New Hampshire Superior Court Rule 21(e):
(e) Trial Preparation.
(1) A party may obtain discovery of documents, electronically stored information and 
tangible things otherwise discoverable and prepared in anticipation of litigation or for 
trial by or for another party or by or for that other party’s representative (including his or 
her attorney, non-attorney representative, consultant, surety, indemnitor, insurer, or 
agent) only upon a showing that the party seeking discovery has substantial need of the 
materials in the preparation of his or her case and that he or she is unable without undue 
hardship to obtain the substantial equivalent of the materials by other means.



THE WORK PRODUCT PROTECTION
Federal Rule is similar –

Federal Rule of Civil Procedure 26:

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible 
things that are prepared in anticipation of litigation or for trial by or for another party or its 
representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or 
agent). But, subject to Rule 26(b)(4), those materials may be discovered if:

…

(ii) the party shows that it has substantial need for the materials to prepare its case and cannot, 
without undue hardship, obtain their substantial equivalent by other means.



THE WORK PRODUCT PROTECTION
Protects from disclosure work done by an attorney in anticipation of or during litigation. State v. 
Chagnon, 139 N.H. 671, 673 (1995) (citing Hickman v. Taylor, 329 U.S. 495, 510-11 (1947))

By its terms, the doctrine is limited to work prepared in the context of actual or potential litigation. 
There are narrow circumstances in which a litigant can overcome the work product protection if the 
information sought is crucial and not otherwise available. See, e.g., Davis v. Emery Air Freight Corp., 
212 F.R.D. 432, 436-37 (D. Me. 2003). 

Thus, unlike the attorney-client privilege, the work product doctrine does not provide absolute 
protection against disclosure.

“But For” Test: If the work would not have been created but for the prospect of potential litigation, it is 
protected.



THE WORK PRODUCT PROTECTION

• Potential litigants and/or their “representatives” can create protected work 
product.

• Lawyer involvement not necessarily required, but helpful in establishing other 
privileges including Attorney-Client Privilege and demonstrating that work was 
prepared in anticipation of litigation.

• Expert witness draft reports and communications with lawyers protected as 
work product.



CASE STUDY: MEDIATEK INC. V. 
FREESCALE SEMICONDUCTOR, INC.

Basic facts: 
• Buyer’s general counsel requested a technical report from the consultant;
• General counsel required consultant to sign a confidentiality agreement 
requiring “strict confidentiality” for the consultant’s work; and
• The consultant prepared the report to enable the legal team to render legal 
advice in connection with the acquisition.



CASE STUDY: MEDIATEK INC. V. 
FREESCALE SEMICONDUCTOR, INC.

Court rejected company’s claim of privilege. Why?
No evidence that the consultant’s draft versions or final report were ever actually sent to, reviewed by or relied 
upon by the company’s legal counsel—instead it apparently went only to other corporate patent experts;
The confidentiality agreement made no reference to any legal privileges, that it was intended primarily to 
assist counsel or that legal counsel would rely on it to render legal advice;
The company relied only on conclusory allegations and could not otherwise substantiate its claim that the 
consultant created the report “primarily to facilitate legal advice.”

After an in camera review of documents supporting the claim of privilege, the Court concluded the 
consultant’s report was issued “in the regular course of business.” It refused to presume that reports made to 
in-house lawyers are for “legal purposes” because in-house lawyers “…are often extensively involved in 
business matters.” The court looked to the transactional context of the request and concluded that the report 
related more to the decision about whether to purchase certain patents—a business purpose—than about legal 
advice. The court also concluded that the confidentiality agreement was more about the protection of patents 
than about legal advice.



PRACTICE TIPS TO PROTECT DOCUMENTS & 
COMMUNICATIONS

My General Rule: Assume that all communications and documents are not protected 
by the privilege.

Clearly lay out terms of engagement in Scope of Work or Engagement Letter: “This 
letter is to confirm that XYZ Corp. seeks to retain the services of ABC Corp. to assist 
Law Firm in providing legal advice in connection with ...”

Ensure that written contract clearly articulates: 
(a) that the consultant’s work is necessary to support the counsel’s provision of legal 

advice to the client (and, when feasible, a short statement of the basis for this need, 
such as to translate technically complex information), and

(b) the intention that the consultant’s work is subject to the attorney-client privilege.



PRACTICE TIPS CONT’D
• Institute internal communication and document management procedures (locked files, 
etc.) to prevent inadvertent disclosure.
• Litigation Holds. Duty to preserve documents.

• Mark all communications and work product as appropriately privileged: Attorney-Client 
Privileged/ Attorney Work Product.
• Copy counsel on all communications.

• Pick up the phone!
• Zoom or Teams meetings for document reviews.

• Clear all drafts with counsel who should review all draft and final reports.



CONTACT:
Viggo C. Fish

McLane Middleton, Professional Association
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Concord, NH 03301
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Environmental Business Council of New England
Energy Environment Economy

“See You in Court” - Environmental 
Professionals and Risk Management 

Lawrence Feldman, Ph.D.
GZA GeoEnvironmental, Inc.



See You in Court: 
Environmental Professionals and 
Litigation-Related Risks

Larry Feldman
Senior Principal, GZA Geoenvironmental, Inc.

January 18, 2022



• The professional as expert witness

• The professional’s role in avoiding liability

A Presentation in Two Parts



Words of Advice from the 
Politicians
“Never write if you can speak; never speak if you can nod; 
never nod if you can wink.”

- Martin Lomasney, West End political boss

“…and never put it in an email.”
- Eliot Spitzer, New York governor



It should go without saying, but…

TELL THE TRUTH!



• Don’t take on assignments you are not fully qualified for
• Know your areas of competence
• Know your limitations
• Know when to say “no”

• Avoid conflicts of interest (real and apparent)
• Financial relationships
• Personal or corporate relationships
• Past experiences

• Respect the need for confidentiality 
• External and internal

Acting as an Expert



• Anticipate, and be prepared to address, contrary opinions from other experts
• Review all pertinent documents

• Contract documents: what was promised?
• Technical documents
• Relevant laws, regulations, etc.
• Materials produced during discovery

• If relevant and feasible, visit the site involved
• You’ll almost always be asked if you did

Acting as an Expert



• Make sure your own investigations, tests,                                
calculations, etc. will stand up to scrutiny
• Keep in mind those who perform the work may also be called to testify

• Understand, and be able to articulate, your assumptions
• What facts did you assume in developing your opinion, and why?

• Know the professional standard of care for the work performed, at 
the time at which it was performed, in the location at which it was 
performed
• Don’t apply present standards to past events – or vice versa

Acting as an Expert



• Avoid spoliation
• Deliberately, negligently, or accidentally – be careful!
• Applies to samples (if relevant), lab reports, non-privileged communications, 

etc.

• Maintain a professional demeanor
• In language, tone, and appearance
• Don’t let your anger/annoyance/indignation show – that’s your lawyer’s job!

• Know when to hold ‘em, know when to fold ‘em – when to withdraw
• Fee is contingent on providing a particular answer
• Unable to conduct necessary investigation, review 

necessary documents, etc.

Acting as an Expert



Reference:
“Recommended Practices for Design Professionals Engaged as Experts 
in the Resolution of Construction Industry Disputes”

Free to employees of Geoprofessional Business Association (formerly 
ASFE) firms.

Acting as an Expert



Avoiding Liability – “Forbidden Words”

• Use of certain words can void your insurance protections
• People have lost court cases because of them
• They imply a level of confirmation or commitment that the                     

professional cannot provide
• They imply a level of performance that the professional’s company doesn’t 

provide
• They imply a level of accuracy and precision that the professional’s company 

doesn’t provide



Avoiding Liability – “Forbidden Words”
• Avoid absolutes

• Absolutes connote extreme conditions with NO exceptions
• Adjectives, adverbs, nouns, verbs, pronouns
• Almost always inappropriate in the context of professional 

services
• Written or oral

• Examples
• All, every, any, always, none, never, nobody, etc.
• Full empty, complete, entire, etc.
• Immediately, exact
• Best, worst, maximize, minimize
• Eliminate, prevent, ensure, 
• Will, shall, must

An empty can?



• Avoid words that imply a standard higher than the “standard of care”
• Certify, certification, etc.
• Guarantee, warrant
• Determine, inspect, investigate, supervise,                                                                 

monitor, oversee
• So what do we do?

• Opine, conclude
• Observe, review
• Assess, evaluate

Avoiding Liability – “Forbidden Words”



Avoiding Liability – Field Reports

• What you write in the field matters!  
• Can be a great source of aggravation in litigation:

“I observed black-stained soil at the base of the excavation.  I notified 
the project manager, who told me to backfill the excavation anyway.  
The jerk just doesn’t seem to understand…”

• Same goes for telephone records, internal notes, etc.



Avoiding Liability – eMails

• Although emails tend to be an informal form of communication, they create a 
written record that can be widely distributed – even beyond their initial 
intentions

• Because of their informality, they are often less carefully crafted with respect to 
both grammar and substance 

• They often lack the assumptions and limitations of a more complete 
report/formal document

• It’s a problem if the source document(s) is misplaced or lost

• They are discoverable



Avoiding Liability – Writing Well

“The proper use of language is a critical success factor for 
geoprofessionals….[S]ociety’s expectation [is] that learned 
professionals should be well educated, articulate 
individuals…”

- The Geoprofessional Business Association



Writing Well

• Clarity
• Coherence – the “story” has to hang together
• Organize thoughts – and text – in a logical order
• Absence of grammatical errors
• Appropriate style and tone for intended audience
• Loss prevention
• And yes, readability



• Use Spell Check – add common words to library – BUT…
• DO NOT rely awn Spell Check too catch awl you’re errors, since Spell 

Cheque will knot fined words witch are miss used butt spelled rite
• Use Outlook to check grammar only if you feel it would be helpful

Writing Well – Spell-Check and Grammar-Check



• Comes after “and” or “or,” before the last item in a list
• Not always necessary - but sometimes it is necessary to avoid confusion

Writing Well – the “Oxford Comma”



Avoiding Liability – the “Oxford Comma”
“Lack of Oxford Comma Could Cost Maine 

Company Millions in Overtime Dispute” – NYT 3/16/17



“[T]he appeals court on Monday sided with                                                           
the drivers, saying the absence of a comma                                                                 
produced enough uncertainty to rule in their 
favor.”

“The language in the law followed
guidelines in the Maine Legislative
Drafting Manual, which specifically           
instructs lawmakers to not use the                                   
Oxford comma.”

The Judgment



You avoid mistakes as you gain experience.  You 
gain experience by making mistakes.

- Bill Zoino (et al.)
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Proprietary & Confidential

Please be advised that this PowerPoint presentation is for informational purposes only and 
not for the purpose of providing legal advice. We are neither legally qualified nor authorized 
by any insurers to interpret their policy wordings nor are we legally qualified or authorized 
to provide legal opinions regarding contractual matters. Our observations and opinions set 
forth during this lecture, and as contained herein, have been provided by us in our capacity 
as professionals only and should not construed as legal advice. For a more 
comprehensive understanding of the issues discussed today, we would direct your attention 
to legal counsel.

1

Disclaimer



Proprietary & Confidential

1. Professional Liability Overview

2. What is the Standard of Care?

3. Risk Transfer – Professional Liability Insurance

4. Who buys it? & Why buy it?

5. Claims Examples 

Agenda
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Proprietary & Confidential

What is a Professional? 

• “Someone who possesses distinctive qualifications and conforms 
to the technical or ethical standards of a profession”

• “Having or showing great skill or competence; an expert”

• “The mastery and use of a specialized body of knowledge”

What is Professional Negligence?

• A duty owed and a duty breached

• Failure to exercise the standard of care to which a professional is held

• “Reasonable Care” – Not doing what a similarly qualified professional 
would do in similar circumstances

3

Professional Liability Overview



Proprietary & Confidential

• Services will be performed in a manner consistent with that 
degree of care and skill ordinarily exercised by members of the 
same profession currently practicing under similar circumstances

• Often includes a geographic feature

• Does not mean or require “perfection”

• Standard of care can be modified by contract

It’s important to understand the difference between 
a ‘professional duty’ and a ‘contractual duty’.

4

What is the Standard of Care?



Proprietary & Confidential

Professional Liability (PL) Insurance, also known as 
Errors & Omissions (E&O) Insurance, is a form of third-party liability 
insurance protecting against demands and suits brought by others 
because of professional errors and omissions:

• Protects companies and individuals who perform professional services 
from the cost of defending a claim made by a customer, or other third party, 
and the cost of an agreed settlement (economic loss) of such claim or damages 
awarded in a civil lawsuit

• Applies to many different types of professionals including:

◦ Engineers, architects, Land surveyors, landscape architects and designers

◦ Other construction professionals such as project managers, construction
managers, contractors, design builders, and their subcontractors who may perform 
professional/design services

Risk Transfer – Professional Liability Insurance

5



Proprietary & Confidential

Coverage also applies to Professional Services performed 
by any person or entity for whom the Company is legally liable: 

• Subconsultants

• Subcontractors performing professional services

Insurance coverage for such parties applies only to vicarious liability 
(i.e., Company is covered but not their subconsultant or subcontractor)

Whether services are performed by the Company or another party it subcontracts to, 
the Insured is responsible for such services.

Risk Transfer – Professional Liability Insurance

6



Proprietary & Confidential

• Design professionals (architects and engineers)

• Contractors who have in-house design capabilities

• Contractors who subcontract the design function

• Specialist subcontractors with design responsibility

• Project owners

Depending upon who is procuring the coverage, 
different forms of professional liability are available

Who buys it?

7

Who SHOULD buy it?

Any entity providing (or contracted to provide) professional or design services 
i.e., even vicarious liability/ flow through contracts



Proprietary & Confidential

• In certain jurisdictions, professionals require professional liability insurance 
in order to practice.

• Contractors General Liability Insurance ordinarily will not cover Property Damage 
or Bodily Injury as a result of a design fault.

• Includes coverage for indirect losses such as financial, consequential and economic 
losses (typically excluded under a General Liability policy).

• Trend in litigation to name all parties involved in a project.

• Design claims are increasing in severity.

• Cost to defend claims are on the rise

8

Why buy it?



Proprietary & Confidential

Sinking/Leaning Millennium Tower 
– San Francisco, CA:

• 58-storey residential tower has tilted more 
than 22 inches since its completion in 
2008. Geotech recommended concrete 
piles only down to clay layer, not bedrock. 

• Loss Estimate > $100M to install 
new concrete piles + estimated losses 
to homeowners caused by diminished 
property value.

9

Claims Examples 



Proprietary & Confidential

U.S. 36 Collapse Westminster, CO 
– July 2019:

• Slope failure caused by 
water-saturated clay sank 
in the embarkment, caused 
pavement to crack and retaining 
wall to sag and buckle. 

• CDOT reached $14M settlement 
with group of construction and 
design contractors. Payout to 
reimburse CDOT for most of 
$17.6M spent responding to and 
quickly rebuilding eastbound 
overpass.

10

Claims Examples 



No part of this presentation may be reproduced or transmitted
in any way without the written permission of the author.

Images are subject to copyright. All rights reserved.
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