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Roadmap

• Evolution of the WOTUS definition

• Overview of final Navigable Waters Protection Rule 
(“NWPR”)

• NWPR implementation guidance

• NWPR litigation and what lies ahead
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Evolution of the WOTUS definition

• “The term ‘navigable waters’ means the waters of the United 
States, including the territorial seas.” 33 U.S.C. § 1362(7).

What does the Clean Water Act say?

Crowell & Moring | 2



Evolution of the WOTUS definition

• Pre-2015: three Supreme Court decisions addressing the 
prior rules, the last of which (Rapanos, 2006) raised as 
many questions as it answered

• June 2015: final Clean Water Rule published in Federal 
Register

• 2015-2018: Clean Water Rule preliminarily enjoined or 
stayed by numerous federal courts

• May & Aug. 2019: final Clean Water Rule remanded by 
two federal courts

• Dec. 2019: final Repeal Rule published in Federal Register

• Apr. 2020: final Navigable Waters Protection Rule 
published in Federal Register

How did we get here?
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NWPR Overview
Categories of Jurisdictional and 
Non-Jurisdictional Waters
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NWPR Overview

• No more case-by-case “significant nexus” analyses

• Ephemeral features are categorically excluded from jurisdiction

• Several of the exclusions more clearly state they encompass 
water features created in non-jurisdictional waters (not just 
“dry land”)

• “Catch-all” exclusion

• Burden of proof

• No standalone interstate waters or impoundment categories

Key Changes from Prior Definitions
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NWPR Implementation Guidance

EPA and the 
Corps recently 
posted four 
implementation 
memos on their 
websites: the 
stated goal of 
each is to provide 
clarity and ensure 
consistent 
implementation

• Elevation/coordination procedures for certain 
traditional navigable waters (“TNW Memo”)

• CWA Section 404(f) “Ditch Exemptions Memo”

• “Ag Memo” on Consistency between 
implementation of the CWA and the Food 
Security Act of 1985

• Coordination to ensure consistent 
implementation of the NWPR (“Coordination 
Memo”)
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NWPR Implementation Guidance

• Establishes a process for EPA, the Army, and the Corps to 
elevate certain TNW decisions to their HQ offices

• Which decisions require elevation?

– Determinations that a water is a TNW based solely on 
recreation-based commerce

– Determinations that a water is excluded from jurisdiction 
even though it otherwise meets the TNW criteria

• If there is no resolution, EPA makes the final call

TNW Memo

Crowell & Moring | 7



NWPR Implementation Guidance

• Provides a clear, consistent approach for applying 404(f) exemptions

• Defines “irrigation ditch,” “drainage ditch,” “maintenance,” and 
“construction”

• 5-step process for determining if a 404 permit is needed:

– Will the activity occur in a WOTUS?

– Will the activity involve a discharge of dredged or fill material?

– Will the activity involve an irrigation or drainage ditch?

– Is the activity maintenance (of either ditch) or construction (irrigation only)?

– Does the “recapture” provision kick in (change in use of a WOTUS and either 
impairment of flow or circulation or a reduction in the reach)?

Ditch Exemptions Memo

Crowell & Moring | 8



NWPR Implementation Guidance

• Minimizes duplication of efforts under the CWA and FSA and facilities efforts 
to ensure efficient and effective administration of both statutes

• Encourages more communication and coordination at the Corps district, EPA 
region, and USDA field office levels on JDs, CWA delineations, and FSA 
wetland determinations

• Prior converted cropland

– For CWA purposes, exclusion does not apply if cropland is abandoned and the 
land has reverted to wetlands

– Clarifies what constitutes “agricultural purposes” for evaluating abandonment

– EPA/Corps can make PCC determinations for CWA purposes if USDA has not made 
a wetland determination

Ag Memo
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NWPR Implementation Guidance

• Coordination of policy issues 

– Not project-specific; goal is to address novel questions not answered by the 
NWPR and preamble

• After-action review of final Corps appeal decisions involving approved JDs 
and permits where reasons for appeal address jurisdictional issues

– Corps to send EPA results of its reviews quarterly

• Semi-annual joint reviews of approved JDs

• Elevation of certain draft approved JDs

– Negative JDs based solely on a finding that a non-jurisdiction feature severs 
jurisdiction

– Affirmative JDs based solely on inundation by flooding from a WOTUS

Coordination Memo
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NWPR Implementation Guidance

• How is “typical year” determined?

• Flow classifications

• What connections sever jurisdiction?

• What tools are available to make jurisdictional calls?

Additional considerations
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NWPR Litigation
The dreaded patchwork…
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NWPR/WOTUS – Key Pending Cases

S.C. Coastal Conservation League 
v. Wheeler, D.S.C. No. 20-cv-1687

Conservation Law Foundation v. 
EPA, D. Mass. No. 20-cv-10820

• Merits briefing complete

• Large industry coalition intervened 
in defense of the rule

• Court postponed summary 
judgment hearing scheduled for 
12/1

• Case before same judge that 
vacated the “Applicability Date” 
rule in 2018

• Briefing in progress

• Sacketts (represented by Pacific 
Legal Foundation) have intervened 
in defense

• Merits briefing in progress; 
scheduled to conclude in Feb. 
2021

Crowell & Moring | 13



NWPR/WOTUS – Key Pending Cases

Colorado v. EPA, 10th Cir. Nos. 
20-1238, 20-1262, 20-1263

California v Wheeler, N.D. Cal. 
No. 20-cv-3005

• Appeal of the district court’s grant 
of a preliminary injunction (limited 
to the State of CO)

• Argued on Nov. 18; awaiting 
decision

• Court previously denied 
preliminary injunction in June

• Industry coalition denied 
intervention (interests adequately 
represented by the federal 
government)

• Merits briefing in progress
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NWPR Litigation

• DOJ motions to stay or put cases in abeyance

– 2017 redux

• Return to rulemaking proceedings

– One step vs. two steps

– The importance of Chevron deference

• The upshot: no near term path back to the Supreme Court

Implications of Administration change?

Crowell & Moring | 15
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• “Waters of the United States” (WOTUS) is a threshold term in the 

Clean Water Act and establishes the scope of federal jurisdiction under 

the Act.

• The Clean Water Act does not define WOTUS; Congress left further 

clarification to the agencies.

• The EPA and the Department of the Army (Army) have defined WOTUS 

by regulation since the 1970s.

“WATERS OF THE UNITED STATES” AND THE CLEAN WATER ACT

12/10/2020
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•Territorial seas and traditional navigable waters - (a)(1)

•Tributaries - (a)(2)

•Lakes and ponds, and impoundments of jurisdictional waters - (a)(3)

•Adjacent wetlands - (a)(4)

FINAL RULE: 4 CATEGORIES OF WOTUS

12/10/2020
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Key changes from the “Rapanos guidance” (Rule in effect before the 

2015 Clean Water Rule):

• 4 categories of jurisdictional waters and 12 categories of excluded 

waters/features.

• Combines the categories of traditional navigable waters and territorial 

seas.

• No standalone interstate waters category.

• No case-specific significant nexus analysis.

• New category of lakes, ponds, and impoundments of jurisdictional 

waters.

KEY CHANGES

12/10/2020
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(A)(1) TERRITORIAL SEAS AND TRADITIONAL NAVIGABLE WATERS 

(TNW):

12/10/2020

The territorial seas, and waters which 
are currently used, or were used in the 
past, or may be susceptible to use in 
interstate or foreign commerce, 
including waters which are
subject to the ebb and flow of the 
tide.
Key changes from the Rapanos
guidance:
• Combines the categories of
traditional navigable waters
and territorial seas.
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• “Tributary” means a naturally occuring surface water channel that contributes surface water 

flow to a paragraph (a)(1) water in a typical year either directly or through one or more 

paragraph (a)(2)-(4) waters. A tributary must be perennial or intermittent in a typical year.

• A tributary does not lose its jurisdictional status if it contributes surface water flow to a 

downstream jurisdictional water in a typical year through a channelized non-jurisdictional surface 

water feature, through a subterranean river, through a culvert, dam, tunnel, or similar artificial 

feature, or through a debris pile, boulder field, or similar natural feature.

• The alteration or relocation of a tributary does not modify its jurisdictional status as long as it 

continues to satisfy the flow conditions of the definition.

• The term tributary includes a ditch that either relocates a tributary, is constructed in a tributary, 

or is constructed in an adjacent wetland as long as the ditch satisfies the flow conditions of this 

definition.

(A)(2) TRIBUTARIES:

12/10/2020
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(A)(2) TRIBUTARIES:

12/10/2020

Key changes from the Rapanos guidance:
• No significant nexus test.
• All ephemeral streams are non-jurisdictional,
whereas some may be found jurisdictional
under the Rapanos guidance. The final rule does 
not change existing regulations for establishing 
The lateral limits of federal jurisdiction for 
tributaries.
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The term typical year means: “when precipitation and other climatic 

variables are within the normal periodic range (e.g., seasonally, 

annually) for the geographic area of the applicable aquatic resource 

based on a rolling thirty-year period.”

Application of the typical year concept ensures that the hydrologic flows 

and surface water connections necessary to establish jurisdiction are 

characterized based on normal climatic conditions (i.e., neither too wet 

or too dry).

DEFINITION OF “TYPICAL YEAR”

12/10/2020
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Perennial:

• The term perennial means surface water flowing continuously year-round.

Intermittent:

• The term intermittent means surface water flowing continuously during

certain times of the year and more than in direct response to precipitation

(e.g., seasonally when the groundwater table is elevated or when snowpack

melts).

Ephemeral:

• The term ephemeral means surface water flowing or pooling only in direct

response to precipitation (e.g., rain or snow fall).

Snowpack:

• The term snowpack means layers of snow that accumulate over extended

periods of time in certain geographic regions or at high elevation (e.g., in

northern climes or mountainous regions).

OTHER KEY DEFINITIONS IN THE FINAL RULE

12/10/2020
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• The term means standing bodies of open water that contribute surface water flow to 

a paragraph (a)(1) water in a typical year either directly or through one or more 

paragraph (a)(2)-(4)

waters.

• A lake, pond, or impoundment does not lose its jurisdictional status if it contributes 

surface water flow to a downstream jurisdictional water in a typical year through a 

channelized non-jurisdictional surface water feature (e.g., an ephemeral stream, 

non-jurisdictional ditch), through a culvert, dam, tunnel, or similar artificial feature, or 

through a debris pile, boulder field, or similar natural feature.

• A lake, pond, or impoundment is also jurisdictional if it is inundated by flooding from 

a paragraph (a)(1)-(3) water in a typical year.

(A)(3) LAKES AND PONDS, AND

IMPOUNDMENTS OF JURISDICTIONAL WATERS:

12/10/2020
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(A)(3) LAKES AND PONDS, AND

IMPOUNDMENTS OF JURISDICTIONAL WATERS:

12/10/2020

Key changes from the Rapanos guidance:

◦ Similar to the the Rapanos guidance approach 
of regulating lakes and ponds as part of the 
tributary network, but clarifies that other kinds 
of surface hydrologic connections (e.g.,
inundation by flooding from an (a)(1)-(3) water) 
can also render lakes, pond, and 
impoundments jurisdictional.

◦ Impoundments of jurisdictional waters are 
non-jurisdictional if they do not contribute 
surface water flow to a downstream TNW or 
territorial sea in a typical year.
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The term means wetlands that:

• abut, meaning to touch at least at one point or side of, a paragraph (a)(1)-(3) water;

• are inundated by flooding from a paragraph (a)(1)-(3) water in a typical year;

• are physically separated from a paragraph (a)(1)-(3) water only by a natural berm, bank, dune, or 

similar natural feature; or

• are physically separated from a paragraph (a)(1)-(3) water only by an artificial dike, barrier, or similar 

artificial structure so long as that structure allows for a direct hydrologic surface connection in a typical 

year through a culvert, flood or tide gate, pump, or similar artificial feature.

An adjacent wetland is jurisdictional in its entirety when a road or similar artificial structure divides the 

wetland, as long as the structure allows for a direct hydrologic surface connection through or over that 

structure in a typical year.

(A)(4) ADJACENT WETLANDS:

12/10/2020
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(A)(4) ADJACENT WETLANDS:

12/10/2020

The final rule does not change the 
agencies’ longstanding definition of 
“wetlands.”
Key changes from the Rapanos guidance:
• Revises longstanding definition of 
“adjacent.”
• Wetlands physically separated from an 
(a)(1) - (a)(3) water by an artificial berm, 
dike, or similar artificial feature must 
have a direct hydrologic surface 
connection to the jurisdictional
water in a typical year to be considered 
adjacent.
• No wetlands are evaluated by a 
significant nexus test.
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The term ditch means a constructed or excavated channel used to convey water.

Ditches are not an independent category of WOTUS; ditches are jurisdictional where they are:

• TNWs, including those subject to the ebb and flow of the tide (i.e., are (a)(1) waters);

• Either constructed in or relocate a tributary, or are constructed in an adjacent wetland, and 

satisfy the flow conditions of the tributary definition (i.e., are (a)(2) waters); or

• Constructed in an adjacent wetland and develop wetland characteristics (i.e., are (a)(4) waters).

Key changes from the Rapanos guidance:

• Codifies that ditches constructed in upland (other than TNWs and rerouted tributaries), certain 

ditches constructed in wetlands, and ditches with ephemeral flow are not jurisdictional.

DITCHES

12/10/2020
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• Waters not listed as WOTUS

• Groundwater

• Ephemeral features

• Diffuse stormwater run-off

• Ditches not identified as WOTUS

• Prior converted cropland (PCC)

• Artificially irrigated areas

• Artificial lakes and ponds

• Water-filled depressions incidental to mining or construction activity

• Stormwater control features

• Groundwater recharge, water reuse, and wastewater recycling structures

• Waste treatment systems

WATERS/FEATURES EXCLUDED FROM FINAL WOTUS DEFINITION

12/10/2020
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Sources of information used to evaluate surface flows and surface water connections should be 

interpreted within the context of the “typical year” concept (i.e., based on normal climatic 

conditions that are neither too wet or too dry).

Determining surface flow and surface water connections that occur in a typical year:

• The agencies have developed an Antecedent Precipitation Tool (APT) that collects NOAA 

precipitation from nearby weather stations and compares precipitation from the time period of 

interest with precipitation data from the past 30 years, that may be used to determine whether 

precipitation conditions fall within the normal range.

• Other data sources and tools that may be used to inform whether hydrologic flows or surface 

water connections occur under normal climatic conditions include: drought indices, water-budget 

models, snow telemetry data, continuous flow monitor data, physical and biological indicators of 

typical flow conditions, or remote sensing data and hydrologic models.

IMPLEMENTATION OF THE FINAL RULE

12/10/2020
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Determining contribution of flow downstream:

• May use, for example, USGS maps, state and local maps, aerial photography, or 

other remote sensing information or models that have been verified to be reliable to 

assess a feature’s flow

path.

• A trace analysis in a Geographic Information System (GIS), can be used to trace 

the flow path from a user selected point on a map, downstream along the stream 

network until the network

ends. The USGS StreamStats application incorporates such a tool called the “Flow 

(Raindrop) Path,” available at:

https://streamstats.usgs.gov/ss/.

IMPLEMENTATION OF THE FINAL RULE

12/10/2020
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Determining perennial or intermittent flow:

• May use a combination of the best available mapping sources, including the NHD* or local 

maps, as well as other remote tools and datasets such as aerial photographs, NRCS hydrologic 

tools and soil maps, NOAA snow maps, desktop tools that estimate the discharge sufficient to 

generate intermittent or perennial flow, or modeling tools.

• Site visits may be needed to perform on-site observations of hydrology or collect indicators of 

perennial or intermittent flow.

•Where available, streamflow duration assessment methods (SDAMs) that use physical and 

biological indicators to determine the flow duration class of a stream reach in a single site visit 

may be used.

* As described in the Resource and Programmatic Assessment for the final rule, the agencies note that NHD at High Resolution 

does not distinguish intermittent from ephemeral features in most parts of the country and may not accurately identify on-the-

ground flow conditions.

IMPLEMENTATION OF THE FINAL RULE

12/10/2020
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Determining adjacency:

• A variety of remote tools and resources may be used to inform a wetland jurisdictional 

determination, including, federal, state and local maps, aerial photography and satellite imagery.

• The agencies will continue to use existing resources, methods, and practices to verify the 

presence of wetlands and to delineate wetland boundaries (e.g., the Corps’ 1987 Wetland 

Delineation Manual).

• Natural berms, banks, dunes, or similar natural features that physically separate wetlands from 

jurisdictional waters may in certain instances be identified through on-site observations or 

remotely using aerial photography and satellite imagery, or other remote sensing information.

• Artificial structures that allow for a direct hydrologic surface connection (e.g., through a culvert, 

tide gate, pump, or similar artificial feature) may in certain instances be identified through on-site 

observations or remotely using construction design plans, permitting data, state and local 

information, or levee or drainage district information.

IMPLEMENTATION OF THE FINAL RULE

12/10/2020
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Determining inundation by flooding:

• May use a combination of remote tools and datasets such as USGS stream gage records, 

recurrence intervals of peak flows, wetland surface water level records, flood records, aerial 

photography and satellite imagery, or inundation modeling techniques and tools.

• The Corps’ Hydrologic Engineering Center’s River Analysis System (HECRAS) software allows 

users to perform inundation mapping and create inundation depth datasets. The HEC-RAS 

software is available for download at: https://www.hec.usace.army.mil/software/hec-ras/.

• Site visits may be needed to perform on-site observations of hydrology or field-based indicators 

of recent inundation (e.g., the presence of water marks, sediment and drift deposits, water-

stained leaves, or algal mats).

IMPLEMENTATION OF THE FINAL RULE

12/10/2020
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Visit https://www.epa.gov/nwpr for more information about the final rule, including the 

publication, supporting analyses, and fact sheets.

Additional questions may be directed to the EPA at: CWAwotus@epa.gov or to the 

Corps at: USACE_CWA_Rule@usace.army.mil.

FOR FURTHER NWPR INFORMATION

12/10/2020
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JURISDICTIONAL DETERMINATIONS

PRELIMINARY JURISDICTIONAL DETERMINATION (PJD): A USACE determination that does not 

address questions of jurisdiction thereby treating all aquatic resources within the review area that 

could be jurisdictional as if they are jurisdictional for purposes of permit processing (i.e. impacts and 

compensatory mitigation) (33 CFR 331.2).

For PJDs, aquatic resources must either meet the definition of a wetland based on the “Corps of 

Engineers Wetland Delineation Manual” and the “Regional Supplement to the Corps of Engineers 

Wetland Delineation Manual: Northcentral and Northeast” or contain an ordinary high water mark 

(OHWM) as defined by USACE methodology.

Because PJDs are just an approximation and an assumption that all aquatic features are jurisdictional, 

they are not appealable.

Even after a PJD has been issued, the recipient can request an approved jurisdictional determination 

at any time.
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APPROVED JURISDICTIONAL DETERMINATIONS

APPROVED JURISDICTIONAL DETERMINATION (JD): A process used by the Corps to make a 

definitive, official determination whether aquatic resources in the review area are or are not 

jurisdictional (33 CFR 331.2).

For AJDs, aquatic resources must first meet the definition of a wetland based on the “Corps of 

Engineers Wetland Delineation Manual” and the “Regional Supplement to the Corps of Engineers 

Wetland Delineation Manual: Northcentral and Northeast” or contain an ordinary high water mark 

(OHWM) as defined by USACE methodology.

Aquatic resources will then only be determined to be jurisdictional under NWPR if they meet the 

definition of an (a)(1)-(a)(4) water.

AJDs are appealable, but only by the requester/landowner and only if the requester disagrees with 

USACE’s determination of jurisdiction. A document outlining the appeals process is included with each 

AJD determination.

The only USACE process for determining that an aquatic feature is NOT jurisdictional is an AJD.
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APPROVED JD TIMELINE & REVIEW AREA

Obtaining an approved jurisdictional determination is a separate process from the USACE permitting 

process. Although USACE tries to make jurisdictional determinations as quickly as possible, 

prioritization is given to permit applications. Therefore if the applicant wants confirmation concerning 

the jurisdictional status of aquatic features on the site, he/she should come to USACE as early in the 

process as possible.

JD REVIEW AREA: The review area is determined by the requester and can be a subset of the 

aquatic features on-site. For example, if there are several wetland features on the site but the 

requester is only questioning the jurisdictional status of one feature, the review area can be limited to 

that single feature. Need to specify your review area when you submit your AJD request.
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APPROVED JD DURATION

An AJD is valid for 5 years from the date of issuance.

However, the possessor of a valid AJD may request that the Corps reassess the review area and 

issue a new AJD before the five-year expiration date. For example, if Wetland C was found to be 

jurisdictional under an AJD issued in 2018 but the landowner believes that Wetland C would no 

longer be jurisdictional under NWPR, the landowner can request a new AJD. 

NWPR does not invalidate an AJD that was issued before the rule was effective. AJDs issued 

prior to NWPR will remain valid until the expiration date unless new information warrants a 

revision of the determination, or the recipient of such an AJD requests that a new AJD be issued.

12/10/2020
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The JD request form can be found in

Regulatory Guidance Letter (RGL) 16-01.

This request form can be used to request an AJD 

or a PJD.

JURISDICTIONAL DETERMINATIONS (JDS)

12/10/2020



27

JD INFORMATION REQUIRED

For both AJDs and PJDs, you want to show how you identified the boundaries of the aquatic 

features. For wetland features, you should submit USACE wetland delineation data sheets and 

show paired plots, one on the upland side and one on the wetland side. You should also submit 

supporting data in the form of USGS quadrangle maps, NWI maps, aerial photography, soils 

data, etc.

For an AJD, you also need to submit data related to NWPR jurisdiction. You will want to submit 

data confirming contribution of flow, evidence of flooding, typical year determinations, etc.

12/10/2020
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JD RESOURCES

• Corps Regulations at 33 CFR 331.2

• Corps Jurisdictional Information Website: 
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-
Permits/juris_info/

• Corps Regulatory Guidance Letter (RGL) 16-01: 
https://www.spn.usace.army.mil/Portals/68/docs/regulatory/resources/RGL/RGL16
-01.pdf

• Corps’ Jurisdictional Determinations and Permit Decisions Public Interface: 
https://permits.ops.usace.army.mil/orm-public

• EPA’s CWA Approved Jurisdictional Determination website: 
https://watersgeo.epa.gov/cwa/CWA-JDs/

12/10/2020
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County of Maui v. Hawaii Wildlife Fund

THE CASE:  What did the Supreme Court do in County of Maui?

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

EXAMPLE: The Wychmere Beach Club, Cape Cod

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 2

December 8, 2020



County of Maui v. Hawaii Wildlife Fund

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 3

December 8, 2020

THE CASE:  What did the Supreme Court do in County of Maui?



County of Maui v. Hawaii Wildlife Fund

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 4

December 8, 2020

THE CASE:  What did the Supreme Court do in County of Maui?

• Lahaina Wastewater Reclamation Facility 
discharges treated effluent to 
underground injection wells

• ~200 ft below surface

• ~ ½ mile from the ocean

• Dye tests demonstrate that water 
from wells moves through groundwater 
and reaches Pacific Ocean

• For 2 wells, detected in ocean 
84 days later



County of Maui v. Hawaii Wildlife Fund

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 5

December 8, 2020

THE CASE:  What did the Supreme Court do in County of Maui?

• Maui County obtains “underground 
injection control” permit for wells as 
required under Safe Drinking Water Act

• Maui County does not get NPDES 
permit under Clean Water Act 
for discharge to surface water



County of Maui v. Hawaii Wildlife Fund

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 6

December 8, 2020

THE CASE:  What did the Supreme Court do in County of Maui?

The Clean Water Act prohibits, without a permit:  

the “addition of any pollutant TO navigable waters FROM any point source” 

• “point source” = pipe, ditch, channel, tunnel, conduit, container, well

• “navigable waters” = most waters but NOT groundwater

• “pollutant” = almost everything



County of Maui v. Hawaii Wildlife Fund

Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 7

December 8, 2020

THE CASE:  What did the Supreme Court do in County of Maui?

The Clean Water Act prohibits, without a permit:  

the “addition of any pollutant TO navigable waters FROM any point source” 

Citizen groups sue Maui in 2012 for discharging treated wastewater 
from leachate pits to the Pacific Ocean 

without a Clean Water Act permit
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Just some thoughts – Not legal advice!
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December 8, 2020
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THE CASE:  What did the Supreme Court do in County of Maui?

The Clean Water Act prohibits, without a permit:  

the “addition of any pollutant TO navigable waters FROM any point source” 

Citizen groups sue Maui in 2012 for discharging treated wastewater 
from leachate pits to the Pacific Ocean 

without a Clean Water Act permit

THROUGH GROUNDWATER??
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THE CASE:  What did the Supreme Court do in County of Maui?

The Clean Water Act prohibits, without a permit:  

the “addition of any pollutant TO navigable waters FROM any point source” 

Citizen groups sue Maui in 2012 for discharging treated wastewater 
from leachate pits to the Pacific Ocean 

without a Clean Water Act permit

IS THIS A CLEAN WATER ACT VIOLATION?

THROUGH GROUNDWATER??
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THE CASE:  What did the Supreme Court do in County of Maui?

The Clean Water Act prohibits, without a permit:  

the “addition of any pollutant TO navigable waters FROM any point source” 

Citizen groups sue in 2012 for discharging treated wastewater 
from leachate pits to the Pacific Ocean 

without a Clean Water Act permit

IS THIS A CLEAN WATER ACT VIOLATION?

U.S. District Court : YES – groundwater was “clearly ascertainable” “conduit”

EPA (Obama): YES – there was “direct hydrological connection”

Ninth Circuit: YES – pollutants were “fairly traceable” to point source

Fourth Circuit (different case): YES – “direct hydrological connection”

Sixth Circuit (different case): NO – groundwater not “navigable water”

EPA (Trump): NO – groundwater not “navigable water”
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THE CASE:  What did the Supreme Court do in County of Maui?

The WHAT DOES “FROM” A POINT SOURCE MEAN?

MAUI: “directly from” a point source – nothing in between

UNITED STATES: “not through groundwater” – land or air OK

CITIZENS:  “originating from” – can go through anything

SUPREME COURT REJECTS ALL OF IT
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UNITED STATES: “not through groundwater”

CITIZENS:  “originating from”

SUPREME COURT REJECTS ALL OF IT
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THE CASE:  What did the Supreme Court do in County of Maui?

The WHAT DOES “FROM” A POINT SOURCE MEAN?

MAUI: “directly from” a point source = EVASION

UNITED STATES: “not through groundwater”

CITIZENS:  “originating from”

SUPREME COURT REJECTS ALL OF IT
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THE CASE:  What did the Supreme Court do in County of Maui?

The WHAT DOES “FROM” A POINT SOURCE MEAN?

MAUI: “directly from” a point source = EVASION

UNITED STATES: “not through groundwater” = REALLY?

CITIZENS:  “originating from”

SUPREME COURT REJECTS ALL OF IT
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THE CASE:  What did the Supreme Court do in County of Maui?

The WHAT DOES “FROM” A POINT SOURCE MEAN?

MAUI: “directly from” a point source = EVASION

UNITED STATES: “not through groundwater” = REALLY?

CITIZENS:  “originating from” = UNWORKABLE

SUPREME COURT REJECTS ALL OF IT
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THE CASE:  What did the Supreme Court do in County of Maui?

The WHAT DOES “FROM” A POINT SOURCE MEAN?

MAUI: “directly from” a point source = EVASION

UNITED STATES: “not through groundwater” = NONE AT ALL?

CITIZENS:  “originating from” = UNWORKABLE

SUPREME COURT REJECTS ALL OF IT

Ninth Circuit’s “FAIRLY TRACEABLE” standard would mean:

• Pollution in navigable waters might trigger Clean Water Act liability even 
thousands of miles from its source

• Clean Water Act would change with the state of science

• Unpredictable for potential permittees

• Could sweep in millions of leaky septic systems
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WHAT DOES “FROM” A POINT SOURCE MEAN?

SUPREME COURT:

“FROM” A POINT SOURCE MEANS THE
“FUNCTIONAL EQUIVALENT”

OF A DIRECT DISCHARGE FROM A POINT SOURCE

THE CASE:  What did the Supreme Court do in County of Maui?

The
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THE CASE:  What did the Supreme Court do in County of Maui?

The “FUNCTIONAL EQUIVALENT”
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THE CASE:  What did the Supreme Court do in County of Maui?

The“FUNCTIONAL EQUIVALENT” = THE GOLDILOCKS TEST
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THE CASE:  What did the Supreme Court do in County of Maui?

The“FUNCTIONAL EQUIVALENT” = THE GOLDILOCKS TEST

“Where a pipe ends a few feet from navigable waters and the pipe emits 

pollutants that travel those few feet through groundwater (or over the beach), the permitting 
requirement clearly applies.”

“If the pipe ends 50 miles from navigable waters and the pipe emits pollutants 

that travel with groundwater, mix with much other material, and end up in navigable waters 
only many years later, the permitting requirements likely do not apply.”

“The difficulty with this approach, we recognize, is that it does not, on its own, 

clearly explain how to deal with MIDDLE INSTANCES.”
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THE CASE:  What did the Supreme Court do in County of Maui?

The “MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels
4. extent to which the pollutant is diluted or chemically changed as it travels
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE CASE:  What did the Supreme Court do in County of Maui?

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

EXAMPLE: The Wychmere Beach Club, Cape Cod
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

WHO COULD BE IMPACTED?

• Underground storage tanks

• Operators of underground injection control (UIC) wells

• Surface impoundments

• Biosolids land application

• Ash lagoons

• Coal refuse disposal areas

• Landfill leachate, industrial and municipal

• Underground pipes
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

WHAT TO DO?

YOUR HOMEWORK

ALL COUNTY OF MAUI FACTORS ARE 
QUANTIFIABLE
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels
4. extent to which the pollutant is diluted or chemically changed as it travels
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels
4. extent to which the pollutant is diluted or chemically changed as it travels
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels: hydrogeology
4. extent to which the pollutant is diluted or chemically changed as it travels
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity



Just some thoughts – Not legal advice!
ERIC L. KLEIN, BEVERIDGE & DIAMOND, P.C. 30

December 8, 2020

County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels: hydrogeology
4. extent to which the pollutant is diluted or chemically changed as it travels:

concentration
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”

CONSIDER:  
1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels: hydrogeology
4. extent to which the pollutant is diluted or chemically changed as it travels:

concentration
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source: mass flux (mass/time)
6. manner by or area in which the pollutant enters the navigable waters 
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”
CONSIDER:  

1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels: hydrogeology
4. extent to which the pollutant is diluted or chemically changed as it travels:

concentration
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source: mass flux (mass/time)
6. manner by or area in which the pollutant enters the navigable waters: 

hydrology; time-dependent impact zone
7. degree to which the pollution has maintained its specific identity
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

“MIDDLE INSTANCES”
CONSIDER:  

1. transit time
2. distance traveled
3. nature of the material through which the pollutant travels: hydrogeology
4. extent to which the pollutant is diluted or chemically changed as it travels:

concentration
5. amount of pollutant entering the navigable waters relative to the amount of 

the pollutant that leaves the point source: mass flux (mass/time)
6. manner by or area in which the pollutant enters the navigable waters:

hydrology; time-dependent impact zone
7. degree to which the pollution has maintained its specific identity:

plume analysis
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

WHAT TO DO?

PLAN, PLAN, PLAN

• Each state will handle NPDES permitting differently

• Planning for a permit should be highly detailed and occur at least 
1-2 years before it is due

• Good relationships and good data mitigate risk of citizen suits
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County of Maui v. Hawaii Wildlife Fund

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?
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County of Maui v. Hawaii Wildlife Fund

THE CASE:  What did the Supreme Court do in County of Maui?

THE EFFECTS:  What does the decision in County of Maui mean for 
the regulated community?

EXAMPLE: The Wychmere Beach Club, Cape Cod
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County of Maui v. Hawaii Wildlife Fund

EXAMPLE: The Wychmere Beach Club, Cape Cod
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County of Maui v. Hawaii Wildlife Fund

EXAMPLE: The Wychmere Beach Club, Cape Cod

2018:  Conservation Law Foundation sues Wychmere
for Clean Water Act violation

Wastewater treatment facility on site uses 22 
leach pits to discharge treated wastewater into
groundwater 100-500 feet from Wychmere Harbor

DEP groundwater discharge permit; no NPDES permit

2019: U.S. District Court (D. Mass) extends Chevron 
deference to Trump EPA; dismisses claim; 
CLF appeals to First Circuit

2020: County of Maui decided; First Circuit remands for 
further consideration
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County of Maui v. Hawaii Wildlife Fund

EXAMPLE: The Wychmere Beach Club, Cape Cod

Pollutant: nitrogen

Time from discharge to navigable water: 45-223 days

Distance from point source to navigable water: <500 ft.

Dilution: n/a

Change in mass flux: ~20% of nitrogen dissipates

NPDES permit required under 
County of Maui?



Pollutant: nitrogen

Time from discharge to navigable water: 45-223 days

Distance from discharge to navigable water: 100-500 ft.

Dilution: n/a

Change in mass flux: ~20% of nitrogen dissipates

NPDES permit required under 
County of Maui?
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County of Maui v. Hawaii Wildlife Fund

EXAMPLE: The Wychmere Beach Club, Cape Cod

ALMOST CERTAINLY

THERE WILL BE MANY WYCHMERES
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